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Petitioner, an interdenominational Christian pri-
mary and secondary school, sought judicial review of
employment division referee's decision affirming
division's tax assessment for reimbursement of un-
employment compensation paid to four of its former
employees. The Court of Appeals, Buttler, P.J., held
that: (1) statute exempting from Unemployment
Compensation Act service performed in the employ
of a church or convention or association of churches
or an organization operated primarily for religious
purposes improperly favors one organizational form
of religious expression, i.e., schools linked with es-
tablished church, over another, i.e., independent reli-
gious organizations, and thus it is in violation of the
establishment clause, and (2) independent religious
schools must be exempt from Unemployment Com-
pensation Act, and thus petitioner was improperly
assessed tax.

Reversed and remanded with instructions.
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Interdenominational Christian primary and sec-
ondary school was not exempt from Unemployment
Compensation Act under statute providing that em-
ployment for purposes of Act does not include ser-
vice performed in employ of a church or convention
or association of churches, despite contention that it
was principally supported by an association of
churches in that it could not survive without the mor-
al support of the local evangelical churches, where
there was no evidence that there was any organized
relationship among supporting churches that would
qualify them as a convention or association of
churches. ORS 657.005-657.990, 657.030(2)(b);
U.S.C.A. Const.Amend. 1.
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(Formerly 371k111.2)

Statute exempting from unemployment Compen-
sation Act service performed in the employ of a
church or convention or association of churches im-
properly favors one organizational form of religious
expression, i.e., schools linked to an established
church, over another organizational form, i.e., inde-
pendent religious schools such as petitioner, an inter-
denominational Christian primary and secondary
school, and thus statute is in violation of the estab-
lishment clause. ORS 657.005-657.990,
657.030(2)(b); U.S.C.A. Const.Amend. 1.
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371 Taxation
371V Employment Taxes and Withholding in
General
371k3286 Employments Not Taxable in Gen-
eral
371k3289 k. Charitable, Educational, Liter-
ary, or Scientific. Most Cited Cases

(Formerly 371k111.21(3), 371k111.23)

Independent religious schools must be exempt
from Unemployment Compensation Act pursuant to
exemption for service performed in employ of a
church or convention or association of churches, and
thus petitioner, an interdenominational Christian pri-
mary and secondary school, was improperly assessed
tax under the Act. ORS 657.005-657.990,

657.030(2)(b).

*617 **416 Paul M. Fletcher, Salem, argued the
cause and filed the brief for petitioner.

Jan Peter Londahl, Asst. Atty. Gen., Salem, argued
the cause for respondents. With him on the brief were
Dave Frohnmayer, Atty. Gen., Stanton F. Long, Dep-
uty Atty. Gen., and William F. Gary, Sol. Gen., Sa-
lem.

Before BUTTLER, P.J., and WARDEN and WAR-
REN, JJ.

*618 BUTTLER, Presiding Judge.

Petitioner seeks judicial review of the Employ-
ment Division referee's decision affirming the Divi-
sion's tax assessment for reimbursement of unem-
ployment compensation paid to four of its former
employes. It contends that it is statutorily exempt
from the Unemployment Compensation Act (ORS
657.005 to 657.990) or, if not exempt, that the appli-
cation of the Act to it is forbidden by the First
Amendment to the United States Constitution.™" We
conclude *%*417 that petitioner is not exempt by stat-
ute, but that applying it to petitioner and not to
church-related schools violates the Establishment
Clause of the First Amendment. Given that conclu-
sion, we need not decide whether, or to what extent,
the Act may be applied to religious schools in light of
the Free Exercise Clause of the First Amendment, or
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whether the Act denies petitioner equal protection
under the Fourteenth Amendment.

EN1. The First Amendment of the United
States Constitution provides, in relevant
part:

“Congress shall make no law respecting
an establishment of religion, or prohibit-
ing the free exercise thereof; * * *.”

Petitioner also asserts a violation of Arti-
cle I, section 2, of the Oregon Constitu-
tion, which provides:

“All men shall be secure in the Natural
right, to worship Almighty God according
to the dictates of their own consciences.—

29

Article I, section 3, of the Oregon Consti-
tution, provides:

“No law shall in any case whatever con-
trol the free exercise, and enjoyment of re-
ligious [sic ] opinions, or interfere with
the rights of conscience.—"

In view of our conclusion with respect to
the federal Constitution, we need not, and
do not, consider the Oregon Constitution.

Petitioner is an interdenominational Christian
primary and secondary school founded in Salem in
1945 by the pastor and laymen of a local church. It is
organized as a nonprofit corporation, registered with
the Oregon Department of Education, exempt from
federal income tax under section 501(c)(3) of the
Internal Revenue Code and governed by a 16-
member Board of Trustees. It enrolls 750 students
and employs approximately 50 teachers, in addition
to administrative and staff personnel. Its expenses
average approximately $1400 per student per year,
revenues are derived from tuition and donations, and
the average student tuition is $1,200 per year.

*619 One of petitioner's principals summarized
the purpose of the school:

“[Its] purpose is to teach and train children and
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young people to a life of service to God. It makes
no difference if that service is as a lawyer or a doc-
tor or a plumber: the whole focus of living is to
please God. And that is why we exist, to train eve-
ry single child that they'll function in society, in
their church, in their home in a way that honors
God.”

Specific religious training includes daily Bible
study, prayer and twice-weekly chapel services.
Moreover, petitioner's Parent and Student Handbook
provides:

“The place of Christ is paramount in education,
and should permeate every phase of the school—
academics, athletics, activities, the lunchroom,
playground, etc. Jesus Christ is not appendage to
education, He is the center of it.”

All staff, including maintenance personnel,
school administrators, school store operator and
teachers are presented to students as examples of
faith-in-action and are expected to proclaim the
teachings of Jesus Christ to the students. Teachers are
selected on the basis of their ability to teach from
“God's perspective” and are expected to exert a spir-
itual influence on the lives of their students. All
teaching must accord with petitioner's doctrinal
statement of faith, and the teaching of doctrine pecu-
liar to any denomination is forbidden. Each teacher
must be an active member of a local church. Each
teacher is evaluated annually and is subject to dismis-
sal if his or her performance does not meet petition-
er's standards. In addition, all staff are subject to dis-
missal for failure to comply with petitioner's code of
ethics. Among other things, the code requires that
each staff member be a “regenerated person, who is
confident of the leading of the Holy Spirit to the
work here as his opportunity to make Christ known
by life and word.”

Petitioner is not affiliated with any specific
church or denomination and is open to students of all
denominations. Approximately 60 to 80 local church-
es participate in petitioner's activities. In selecting
board members, petitioner attempts to have a fair
representation of the churches that send it students.
Petitioner's personnel serve *620 as substitute pas-
tors, and the local clergy serve as substitute teachers
and speak at chapel services. The local churches en-
courage enrollment in the school and contribute funds
or encourage their members to do so. Petitioner could
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not survive if it lost the support of the major churches
in Salem's evangelical community.

THE STATUTORY SCHEME

The Federal Unemployment Tax Act (FUTA),
26 U.S.C. §§ 3301-3311 (1976 ed. & Supp. IV), cre-
ated a cooperative federal-state scheme to provide
benefits to unemployed workers. It requires employ-
ers to **418 pay an excise tax on wages paid to em-
ployes in covered employment but entitles employers
to a credit of up to 90 percent of the tax for contribu-
tions they have paid into state unemployment pro-
grams that comply with federal standards. 26 U.S.C.
§§ 3301-3302. In addition, federal grants are availa-
ble to the states to administer federally approved state
plans. See 29 U.S.C. § 49d(b); 42 U.S.C. § 501. One
of the requirements for federal approval is that state
programs encompass certain broad categories of em-
ployment. See 26 U.S.C. §§ 3304 and 3309. The Sec-
retary of Labor annually reviews each state program
to determine whether it satisfies federal standards. 26
U.S.C. § 3304(a) and (c). Because of this combina-
tion of federal grants and tax credits, the federal gov-
ernment, for all practical purposes, dictates the mini-
mum coverage of state unemployment insurance
laws. The Oregon program is codified in ORS ch.
657.

Until 1970, section 3306(c)(8) of FUTA exclud-
ed from covered employment “service performed in
the employ of a religious, charitable, educational, or
other [tax exempt] organization.” Pub.L. No. 86778,
§ 533, 74 Stat. 984. In 1970, Congress amended FU-
TA to require state plans to cover employes of non-
profit organizations, state hospitals and state institu-
tions of higher education, thus eliminating the broad
exemption available to nonprofit organizations. 26
U.S.C. § 3309(a)(1). In its place, Congress enacted
section 3309(b) to exempt from mandatory state cov-
erage a more narrow class of religious and education-
al employes, under which “employment” did not in-
clude service performed:

“(1) in the employ of (A) a church or convention
or association of churches, or (B) an organization
which is *621 operated primarily for religious pur-
poses and which is operated, supervised, con-
trolled, or principally supported by a church or
convention or association of churches;

“(2) by a duly ordained, commissioned, or li-
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censed minister of a church in the exercise of his
ministry or by a member of a religious order in the
exercise of duties required by such order;

“(3) in the employ of a school which is not an in-
stitution of higher education. * * * ” Pub.L. No.
91-373, § 104(b)(1), 84 Stat. 698.

In 1976, Congress again amended FUTA, elimi-
nating the substance of section 3309(b)(3), and there-
by removing the blanket exemption for school em-
ployes. See Unemployment Compensation Amend-
ments of 1976, Pub.L. No. 94-566. § 115(b)(1), 90
Stat. 2670. In order to maintain compliance with FU-
TA, Oregon promptly amended the state statute.
Or.Laws 1977, ch. 446, § 4.

For purposes of this appeal, there are three prin-
cipal consequences to a covered employer. First, the
employer is subject to financial liability as deter-
mined by either the periodic tax payment or the reim-
bursement method. Under the periodic tax payment
method, required of most employers, the employer
makes periodic tax payments into the state unem-
ployment compensation fund; each employer's con-
tribution rate is determined by the Employment Divi-
sion based on the amount of benefits previously paid
to former employes of that employer. 26 U.S.C. §
3301(a)(c); ORS 657.430 to 657.471. Nonprofit or-
ganizations, however, are permitted to elect the reim-
bursement method for determining tax liability, ORS
657.505(8), under which the employer is required to
pay only the exact amount paid from the fund to the
unemployed former employes of that employer. In
contrast to the standard method, payments under the
election provision are, in effect, reimbursements
made after the benefit has been paid. Electing em-
ployers are required to file a surety bond or deposit
other security with the Employment Division. ORS

657.505(8).

The second major consequence of coverage is
that employers are required to maintain and submit to
the Employment Division detailed employment rec-
ords, which #622 include the wages paid to each em-
ploye and other information necessary to compute the
employer's tax liability. ORS 657.660; 657.662.
Third, the Employment Division must analyze the
reasons for the termination**419 of employment for
workers of covered employers in order to determine
the employers' liability. In general, if the employe is
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terminated for “misconduct connected with work™ as
determined by the Division, subject to judicial re-
view, the employer is not liable. See ORS

657.176(2).

The present case arose when the Employment
Division sent petitioner a notice of tax assessment
seeking reimbursement for benefits paid during the
first quarter of 1980 to four former employes; ™2
petitioner had previously elected the reimbursement
method after being notified by the Division that it
was subject to the Act. Petitioner requested a hearing
pursuant to ORS 657.683, contending that it was “an

exempted religious institution.”

FN2. V.M. Tadina drove a school bus for
three weeks before resigning to take other
employment. D.L. Spatz served as a substi-
tute teacher for five hours. B.A. Forester
was a maintenance man for one month, be-
fore being discharged for inadequate per-
formance and overreacting to student behav-
ior. W.W. Wilder was a maintenance man
and bus driver for one month. He was dis-
charged for improper personal conduct and
inadequate performance. Each of the four
claimants left the school, found other em-
ployment and then filed benefit claims after
leaving their subsequent employment. In
each instance, the school was notified of the
pending claim, but as a base year-
reimbursing employer, it was not entitled to
any relief. See ORS 657.504.

At the hearing, petitioner contended that it comes
within the statutory exemption of ORS 657.072(1),
which provides:

“ ‘Employment’ does not include service per-
formed:

“(a) In the employ of:

“(A) A church or convention or association of
churches;

“(B) An organization which is operated primarily
for religious purposes and which is operated, su-
pervised, controlled or principally supported by a
church or convention or association of churches;

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.



659 P.2d 415
61 Or.App. 616, 659 P.2d 415, 9 Ed. Law Rep. 748
(Cite as: 61 Or.App. 616, 659 P.2d 415)

6ok sk ok 0

In the alternative, petitioner contended that the
statute is unconstitutional as applied to it. The referee
determined that petitioner is not a “church” and that,
although it is *623 operated primarily for religious
purposes, it does not satisfy the requirement that it be
“operated, supervised, controlled or principally sup-
ported by a church or convention or association of
churches.” The referee did not decide petitioner's
constitutional arguments. Petitioner seeks judicial
review pursuant to ORS 183.480 and 183.482.

At the time this case was argued, the parties ad-
vised the court that California v. Grace Brethren
Church, 457 U.S. 393, 102 S.Ct. 2498, 73 L..Ed.2d 93
(1982), was then pending on appeal in the United
States Supreme Court and that the decision in that
case would dispose of the issues presented here. At
their request, we deferred disposition to abide the
anticipated decision. As pointed out below, the Su-
preme Court dismissed the proceedings without
reaching the merits.

SCOPE OF ORS 657.072(1)(a)

[1] Petitioner contends that it is exempt under the
statute, because it is a ‘“church” and because it is
principally supported by an association of churches in
that it could not survive without the moral support of
the local evangelical churches. Petitioner's first ar-
gument is without merit. Grace Brethren Church v.
California, (CD Cal.1981) (reported in CCH, Unem-
ployment Insurance Reports, §§ 21643 and 21644),
vacated on jurisdictional grounds, California v.
Grace Brethren Church, supra. Its second argument
is more substantial, however.

We note at the outset that it is undisputed that the
Oregon unemployment compensation plan is intend-
ed to be co-extensive with FUTA. Thus, although
technically  petitioner is  challenging  ORS
657.072(1)(a), our interpretation of that statute, as
well as our conclusion as to its constitutionality, nec-
essarily applies to FUTA also. See California v.
Grace Brethren Church, supra, 457 U.S. at ——, 102
S.Ct. at 2506; St. Martin Evangelical Lutheran
Church v. South Dakota, 451 U.S. 772, 780 n. 9, 101
S.Ct. 2142. 2147 n.9, 68 L.Ed.2d 612 (1981).

**420 Petitioner argues that congressional legis-
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lative history demonstrates that an increase in unem-
ployment among public school teachers in the early
1970's and requests from the National Education As-
sociation provided the impetus for Congress to
amend section 3309 of FUTA. ¥624 In addition, peti-
tioner points out that the Supreme Court has observed
that Congress did not discuss churches or church
schools, but was concerned solely with secular edu-
cational institutions, particularly the public schools,
in eliminating section 3309(b)(3). St. Martin Evan-
gelical Lutheran Church v. South Dakota, supra, 451
U.S. at 785-86, 101 S.Ct. at 2149-50. Because of
that history and the policy of construing statutes to
avoid serious constitutional questions, NLRB v.
Catholic Bishop of Chicago, 440 U.S. 490, 500-01,
99 S.Ct. 1313, 1318-19, 59 L..Ed.2d 533 (1979), peti-
tioner argues that the phrase “principally supported”
is not limited to financial support, but includes con-
tinuing moral support of local churches to independ-
ent religious schools that depend on such support for
their existence. Whatever merit there may be to that
argument, we think that the Supreme Court's treat-
ment of this question in California v. Grace Brethren
Church, supra, although summary, indicates that it
does not so construe the exemption.

Following the 1976 amendments to FUTA, the
Secretary of Labor took the position that church-
related elementary and secondary schools were cov-
ered by the Act. In Grace Brethren Church v. Cali-
fornia, supra, a group of California religious schools
challenged that interpretation in federal district court.
For purposes of the statutory and constitutional ar-
guments, the district court divided the plaintiff
schools into three classes: Category I included
schools that are part of the corporate structure of a
church or association of churches; Category II in-
cluded schools that are separate corporations formed
by a church or association of churches; and Category
IIT included schools that are “operated primarily for
religious purposes, but which [are] not operated, su-
pervised, controlled or principally supported by a
church or convention or association of churches, i.e.,
an independent, non-church affiliated religious
school.” The court concluded that Category I and II,
but not Category III, schools are exempt from cover-
age under section 3309(b) and that FUTA is uncon-
stitutional as applied to Category III schools. The
court enjoined the state from collecting unemploy-
ment compensation taxes from all of the schools.
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After issuance of the court's injunction, the Su-
preme Court decided St. Martin Evangelical Luther-
an *625 Church v. South Dakota, supra, holding that
section 3309(b)(1)(A) exempts Category I schools
from mandatory coverage under the state unemploy-
ment insurance programs and indicating that Catego-
ry II schools are exempt as well. As a result, the state
and federal defendants in Grace Brethren appealed
the district court's order only as to Category III
schools. As indicated above, the Supreme Court did
not reach the substantive questions, because it held
that the Tax Injunction Act, 28 U.S.C. § 1341, de-
prived the district court of jurisdiction to issue a de-
claratory judgment as well as an injunction. In the
process of determining its own jurisdiction on appeal,
28 U.S.C. § 1252, however, the Court stated that
there is no statutory exemption for “Category III”
schools. California v. Grace Brethren Church, supra,
457 U.S. at n. 18, 102 S.Ct. at 2507 n. 18. Alt-
hough that statement may be dicta, we believe it is
the correct interpretation of ORS 657.072(1)(a)(B).
Moreover, there is no evidence here that there is any
organized relationship among the supporting church-
es that would qualify them as a “convention or asso-
ciation of churches” within the meaning of the stat-
ute.F3 Therefore, ORS 657.072(1) does not exempt
petitioner from coverage.

EN3. The district court's opinion in Grace
Brethren discussed only whether Category
IIT schools are “churches” within the mean-
ing of the statute, and did not discuss wheth-
er those schools depended on local churches
to provide them with students. Nevertheless,
the Supreme Court stated flatly that inde-
pendent, non-church-affiliated schools were
not statutorily exempt, and it is difficult to
imagine an independent religious school that
does not depend on local churches to refer
students and provide moral support. We do
not believe that that kind of support, without
more, fulfills the statutory requirement that
petitioner be “principally supported” by a
convention or association of churches.
Moreover, the requirement of a “convention
or association of churches” strongly sug-
gests some organizational form, however in-
formal, connecting the churches with each
other. Petitioner offered no evidence or ar-
gument as to any relationship among its
supporting churches.
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*%421 ESTABLISHMENT CLAUSE
Petitioner contends that, even if it is not exempt
under ORS 657.072(1), the Act may not exempt
church-affiliated but not independent religious
schools without violating the Establishment Clause.

On the question of discrimination among reli-
gions, there is little direct precedent. Establishment
Clause cases generally have focused on two issues:
the intrusion of religious matter into government ac-
tivities, particularly *626 religious exercises in public
schools, see, e.g., Engel v. Vitale, 370 U.S. 421, 82
S.Ct. 1261, 8 1..Ed.2d 601 (1962), and government
aid to religious organizations, particularly financial
aid to parochial schools, see, e.g., Walz v. Tax Com-
mission, 397 U.S. 664, 90 S.Ct. 1409, 25 L.Ed.2d 697
(1970). It has been generally understood that gov-
ernment may neither prefer nor disfavor any one reli-
gion or group of religions. Everson v. Board of Edu-
cation, 330 U.S. 1, 67 S.Ct. 504, 91 L.Ed. 711

(1947).

James Madison, one of the authors of the First
Amendment, Engel v. Vitale, supra, 370 U.S. at 436,
82 S.Ct. at 1269-70, stated that the policy of the
country ought to be to promote a “multiplicity of
sects” and that the First Amendment was designed to
accomplish that end. ™ Larson v. Valente, 456 U.S.
228, 102 S.Ct. 1673, 72 L.Ed.2d 33, 48 (1982).
Denying support for established churches does so by
assuring that new, developing religions are, so far as
government is concerned, at no competitive disad-
vantage and that the growth and advancement of a
particular sect comes solely from the voluntary sup-
port of its membership. See Zorach v. Clauson, 343
U.S. 306, 313-14, 72 S.Ct. 679, 684, 96 L.Ed. 954
(1952) (“the government must be neutral when it
comes to competition between sects”). In this respect,
all groups of citizens are on equal footing in develop-
ing their own unique set of beliefs. Thus, Larson v.
Valente, supra, struck down a statute imposing cer-
tain registration and reporting requirements on only
those religious organizations that solicit more than 50
percent of their funds from non-members, because it
discriminated between well-established churches and
churches which are new and lack a constituency.

FN4. “ ‘In a free government,’ Madison
added, ‘the security for civil rights must be
the same as that for religious rights; it con-
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sists in the one case in the multiplicity of in-
terests and in the other in the multiplicity of
sects.” ”” Hunt, James Madison and Religious
Liberty, 1 Am.Hist. Ass'n Ann.Rep. 165,
170 (1961).

Presumably in recognition that the institutional
form that a religion takes is essentially a religious
question answered by each sect according to its be-
liefs, the Court has also stated that “freedom to ad-
here to such a religious organization or form of wor-
ship as the individual may choose cannot be restrict-
ed by law.” Cantwell v. Connecticut, 310 U.S. 296,
303, 60 S.Ct. 900, 903, 84 L.Ed. 1213 (1940) *627
(emphasis supplied); see also Jones v. Wolf, 443 U.S.
595, 603, 99 S.Ct. 3020, 3025, 61 L.Ed.2d 775
(1979). Although the Court has not elaborated on
what constitutes the “organization or form of wor-
ship,” it has stated that a broad interpretation of what
constitutes a religious belief is necessary in order to
avoid discriminating among faiths, McGowan v.
Maryland, 366 U.S. 420, 442, 81 S.Ct. 1101, 1113—
14, 6 L.Ed.2d 393 (1961), and has consistently ap-
plied a very broad interpretation in deciding cases.
See, e.g., Torasco v. Watkins, 367 U.S. 488, 490, 495,
81 S.Ct. 1680, 1681, 1683-84, 6 L.Ed.2d 982 (1961)
(voiding Maryland's requirement that all state office-
holders declare their belief in the existence in God,
noting, among other infirmities, that the requirement
disfavored religions that either prohibit the declara-
tion or do not teach the existence of God); United
States v. Seeger, 380 U.S. 163, 165-66, 175, 85 S.Ct.
850, 858-59, 13 L.Ed.2d 733 (1965) **422 (Con-
gress used the expression “Supreme Being” in a stat-
utory requirement for exemption from military ser-
vice in order to avoid “picking and choosing religious
beliefs”; the test, therefore, is whether “a given belief
that is sincere and meaningful occupies a place in the
life of its possessor parallel to that filled by the or-
thodox belief in God”); Welsh v. United States, 398
U.S. 333, 340-41. 90 S.Ct. 1792, 1796-97., 26
L.Ed.2d 308 (1970) (statutory requirement that a pu-
tative conscientious objector be opposed “by reason
of religious training and belief” embraces an individ-
ual whose beliefs are “purely ethical or moral in
source” and which were formed “by reading in the
fields of history and sociology”).”™ We %628 believe
that a broad view of what is a “form of worship” is
also necessary to avoid discriminating among faiths.
There can be little doubt, for example, that a grant of
tax relief limited to churches whose organizational
structure conformed to hierarchical principles of poli-
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ty would constitute the establishment of religion in
that favoring one form of policy establishes the doc-

trines on which it rests. "¢

ENS. In his concurring opinion in Welsh,
Justice Harlan recanted his position in See-
ger as to the construction of the statute, but
stated that Seeger, nevertheless, had been
entitled to an exemption, because the classi-
fication offended the Establishment Clause.
398 U.S. at 356, 90 S.Ct. at 1804-05. More
recently, in a concurring opinion in McDan-
iel v. Paty, 435 U.S. 618, 632 n. 4, 98 S.Ct.
1322, 1330-31 n. 4, 55 L.Ed.2d 593 (1978),
in which the plurality held that the Free Ex-
ercise Clause was violated by a statute bar-
ring “Minister[s] of the Gospel, or priest[s]
of any denomination whatever” from serv-
ing as delegates at the state's limited consti-
tutional convention, Justice Brennan stated
that the statute might also

“ % % * discriminate among religions by
depriving ministers of faiths with estab-
lished, clearly recognizable ministries
from holding elective office, while per-
mitting the members of nonorthodox hu-
manistic faiths having no ‘counterpart’ to
ministers, 547 S.W.2d 897, 908 (1977),
similarly engaged to do so. Madison
warned that disqualification provisions
would have precisely such an effect:

133

[D]oes it not in fine violate impartiality
by shutting the door [against] the Minis-
ters of one Religion and leaving it open
for those of every other.” 5 Writings of
James Madison 288 (G Hunt ed 1904).”

ENG6. Some religious sects emphasize an ex-
tremely individualistic nature of religion and
reject creeds, dogmas and hierarchies—in
short, all elements that tend to make the
practice of religion uniform for all believers.
These beliefs lead to congregational princi-
ples of polity and to the view that “any
group of like-minded and professed believ-
ers have [sic] the right to organize them-
selves into a church.” Speery, Religion in
America 9 (1945).
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[2] With these principles in mind, we believe that
ORS 657.072(1) improperly favors one organization-
al form of religious expression, i.e., schools linked to
an established church. Operation of parochial schools
has been recognized as an “integral part” of the per-
ceived religious mission of a particular faith, Lemon
v. Kurtzman, supra, 403 U.S. at 616; and it has been
held that parents have a Free Exercise right to choose
a religious education for their child. Wisconsin v.
Yoder, supra. First Amendment protection of reli-
gious schools derives primarily from their function,
however, not their connection to a church. NLRB v.
Bishop Ford Cent. Catholic High School, 623 F.2d
818, 823 (2d Cir.), cert. den. 450 U.S. 996, 101 S.Ct.
1698, 68 L.Ed.2d 196 (1980) (“It is the suffusion of
religion into the curriculum * * * which create[s] the
conflict with the Religion Clauses and not the vesting
of legal title or the responsibility of operation.”); ac-
cord Cantwell v. Connecticut, supra, 310 U.S. at 306;
Christofferson v. Church of Scientology, 57 Or.App.
203, 241-42, 644 P.2d 577 (1982) (church is subject
to the civil law of fraud for statements which are
made for a wholly secular purpose). Petitioner's dom-
inant purpose is teaching its interpretation of Chris-
tian faith; that is a protected form of religious exer-
cise and expression.

It hardly needs to be said that there are vast dif-
ferences in Biblical interpretations among Christian
sects. Although petitioner depends on 60 to 80 Salem
churches for support, the doctrine it teaches may not
be coextensive with that of each of the churches. By
maintaining its independence, which petitioner's ad-
ministrator ¥*629 testified it wishes to do, petitioner,
through its governing body, can develop and change
its doctrine**423 as it sees fit, without regard to
whether any of its supporting churches disapprove.
That is its right. By requiring a school to submit to
the control of a church or affiliation of churches to
receive the exemption, ORS 657.072 -effectively
grants the church the power to determine the school's
doctrine, thereby infringing on the right of citizens to
develop, independently, their own set of beliefs as
well as discouraging the multiplicity of sects. That
the legislature cannot do. For First Amendment pur-
poses, this school is indistinguishable from church-
affiliated schools; the exemption cannot be condi-
tioned on whether a school whose primary purpose is
religious—under the statute, that must be determined
as to all—is linked with a church. See Christian
School Assm v. Com. Dept. of Labor, 55
Pa.Commw.Ct. 555, 423 A.2d 1340, 1346-47 (1980).

Page 8

REMEDY

Finally, we must determine the most appropriate
remedy to cure the constitutional violation. Petitioner
assumes, without discussion or citation of authority,
that it must be granted an exemption if the classifica-
tion is unconstitutional. The state declares, citing
only dicta from the decision of a federal district
court, that if the classification is unconstitutional the
exemption must be struck down and all religious
schools must be brought under the Act. The preferred
solution is to effectuate the intention of the legisla-
ture. See Hewitt v. SAIF, 294 Or. 33, 51, 653 P.2d
970 (1982). That approach is complicated here, how-
ever, by the federal-state relationship created by FU-
TA.

To expand the exemption to include petitioner
would result in Oregon's program providing less cov-
erage than is required by FUTA, as interpreted by the
Secretary of Labor. As discussed above, the Secretary
is empowered to decertify such a program and there
appears to be a substantial risk that he would do so.
In California v. Grace Brethren Church, supra, the
Secretary appealed the injunction prohibiting him
from conditioning his approval of the California un-
employment insurance program on its coverage of
Category III schools. If he were to succeed, even
temporarily, in decertifying the state's program, the
consequence would be a substantial disruption for the
state: not *630 only would the state be ineligible for a
federal grant to administer its program, but no Ore-
gon employers subject to the Act would receive cred-
it against the federal tax for contributions to the state
program.

The alternative remedy of subjecting all church
schools to the Act is contrary to the language of ORS
657.072(1). However, it is clear that the legislature
has intended to conform Oregon's statutory scheme to
FUTA. ORS 657.030(2)(b) 2 expressly so provides.
We do not know whether the Secretary of Labor will
persist in his interpretation of the exemptions from
FUTA involved here until the United States Supreme
Court resolves the constitutional questions. Neither
do we know how the Supreme Court would decide
those questions nor how Congress might respond to a
decision that the provision is unconstitutional under
the Establishment Clause. It seems reasonably clear,
however, that Congress intended to exempt church-
operated schools and, accordingly, would probably
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expand the exemption to include religious schools
like petitioner's.

EN7. ORS 657.030(2)(b) provides:

“(2) Notwithstanding any other provisions
of this chapter, ‘employment’ shall in-
clude service:

¢k ok ok

“(b) Which is required to be covered un-
der this chapter as a condition for employ-
ers to receive a full tax credit against the
tax imposed by the Federal Unemploy-
ment Tax Act.”

[3] Those considerations lead us to conclude that
independent religious schools must be exempt from
the Act.™ Accordingly, the referee's decision affirm-
ing the Employment Division tax assessment to peti-
tioner is reversed, and the case is remanded with in-
structions to quash the Notice of *%*424 Assessment,
and for such further action as may be necessary and
not inconsistent with this opinion.

ENS. To subject all religious schools might
present additional constitutional problems
under the Free Exercise Clause of the First
Amendment.

Or.App.,1983.
Salem College & Academy, Inc. v. Employment Div.
61 Or.App. 616, 659 P.2d 415, 9 Ed. Law Rep. 748
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