Trump 
Part 1: On the Stump
1. Opening Rant
· Thank you, thank you. Thank you very much. I love you, you’re all hard-working Americans, very good, very patriotic! This is tremendous!
· Look, we have something very awful, very very bad, very terrible to talk about today. 
· It’s this:  We have people who want to do great destruction to our country. Who want to bring down our buildings, kill our citizens. People who insist on destroying our country. 
· You take a look at all the things, all the problems. A killer, a maniac killed American citizens in San Bernardino. More than a hundred ruthlessly bombed and gunned down in Paris. We had World Trade Center no. 1, we had World Trade Center no. 2. There’s a lot of things going on out there. 
· Americans are petrified. Europeans are petrified. They’re all horrified.
· Who are these people who want to do great harm to us? I saw them dancing on Jersey City rooftops on 9/11.
· They are Mooslims. 
· A quarter of all Mooslims living in the United States believe violence against Americans is justified as part of a global jihadist campaign. 
· We don’t want to be like Paris and London where the police are afraid of going into Mooslum enclaves. It’s unbelievable over there. We don’t want that to happen here, we don’t want another 9/11 and more dancing on rooftops.
…
· Islam hates us.
…
· We’re at war.
…
2. An Indecent Proposal
· Now, I love Mooslims, I think they’re great people.
· But what we need is a common sense measah to ban all Mooslim immigration until our country’s representatives can figure out what’s going on.
· A total and complete ban, yes, no exceptions. 
· We will have many more World Trade Centers if we don’t stop it, if we don’t take drastic measahs. We must be very, very vigilant. This measuh will ensure Americans’ safety and help make America great again!
· [TYLER] Campaign advisor pulls Trump by the elbow and “whispers” in his ear: “Mr. Trump, sir, I’m not sure that we can keep Muslims who are American citizens out of the country. I don’t think that’s constitutional.”
· And to be clear, we wouldn’t ban American citizens from re-entering the country. If you’re an American citizen and you happen to worship Allah or whatever, you can get back in. But no other exceptions. 
· [TRISH] Campaign advisor again pulls Trump by the elbow and “whispers” in his ear: “Mr. Trump, sir, what about foreign heads of state and dignitaries who are Muslim. We may have a foreign policy problem if we refuse their entry.”
· And look, obviously this ban doesn’t include heads of state—no matter what funny things they might be wearing on their heads. So the King and Queen of Arabia, of course they’ll be welcome at the White House. I’ll get along great with them. I’ve always been a unifier. 
· But again, these are the only exceptions. These are obvious exceptions. The key is that we remain very very vigilant, we must be very careful—
· [TYLER] Campaign advisor once tugs on Trump’s sleeve and “whispers” in his ear: “Mr. Drumpf--Trump, sir, I’m sorry. What about permanent legal residents who serve in the U.S. military overseas? We might want to let them back into the country after their tour of duty.”
· [sighs] 
· Ok. You’re a citizen? You’re a head of state? You’re in the military? We let you in. Everyone else: Don’t bother coming out of the desert because we won’t let you in. 
3. In Conclusion
· Let me sum things up: I’ve shopped this idea around, this idea of banning Mooslims to protect America. I get standing ovations from thousands of people at our rallies, thousands. I can’t even speak people love it so much. It’s a massive well of support, tremendous. We’ve gotta movement here!
· Let’s make America great again!

Part 2: Post-Election in Trump Tower
[SCENE 1]
Trump: I really coulda Made America Great Again.  Really, I still think a shutdown of non-resident, non-citizen Mooslims entering the United States would have gone far to protect America from terrorism.  I could have done that, right?
Tyler: Actually, yes. While it would have been clearly unconstitutional (a violation of both equal protection and religious freedom) to bar American Muslims living abroad from re-entering into the U.S., it would actually be constitutional for the president to bar Muslims who are not citizens from entering the U.S.
Trump:  We got to do something to keep those Muslims out of our great nation.  Not that I am too interested in the past, since our future is so bright, but is there any historical precedent for excluding an entire religious group?
Tyler:  Well sir, in the 1889 Supreme Court case of Chae Chan Ping v. United States, the petitioner challenged the Scott Act of 1888, which was an addendum to the Chinese Exclusion Act of 1882.  In that case, also known as the Chinese Exclusion Case, the Supreme Court upheld the authority of the federal government to set immigration policy and pass new legislation that would override the terms of previous international treaties.  This case was precedent for the Supreme Court’s deference to the plenary power of the legislative branches in immigration law and international treaties.  It was also important as an early example of what would later be known as the doctrine of consular nonreviewability.
Earlier, in 1868, the United States and China entered into the Burlingame Treaty, which established formal friendly relations between the two countries, granted China a “most favored nation” status, and encouraged immigration from China.  
Trump: And there was our first mistake—establishing friendly relations with China! 
Tyler: Excellent point, Mr. Trump, though twelve years later the treaty was amended to suspend, but not prohibit, immigration from China, because of “the embarrassments consequent upon” constantly increasing immigration of Chinese laborers. 
Trump: Now that’s more like it!
Tyler:  And you’ll be happy to know, sir, that in 1882 the Chinese Exclusion Act was passed, forbidding the immigration of all laborers from China to the United States, but the rights of prior immigrants were not significantly amended, although a later amendment required Chinese citizens to obtain re-entry permits if they wanted to return.  In 1888, the federal government passed Scott Act, which forbade re-entry to Chinese immigrants, who would not otherwise be eligible to enter the United States for the first time.  That brings us to Mr. Ping.
Trump: See, that’s exactly what I’m talking about. We need to make America great again—the salad days of syphilis and Chinese exclusion!
Tyler: Mr. Ping, a Chinese citizen, worked in San Francisco for twelve years before returning to visit his homeland in 1887.  Prior to his departure, Mr. Ping obtained a certificate that would allow him to return to the U.S., and this certificate was issued in accordance with the Chinese Exclusion Act.  While he was out of the United States, the Scott Act was passed, prohibiting his reentry.  When he disembarked in San Francisco in October of 1888 and presented his certificate, he was denied reentry and detained by the ship’s captain.  Mr. Ping filed a writ of habeas corpus, and the case reached the Supreme Court in 1889.
Writing for the court, Justice Field clarified that the federal government could pass new legislation overriding the terms of past treaties, citing past precedents involving government changes to trade laws, including the 1862 Supreme Court case of Taylor v. Morton, which upheld a change in the tariff structure on hemp that overrode the terms of a treaty between the United States and Russia, and the 1888 case of Whitney v. Robertson, which upheld the right of the federal government to interpret ambiguous treaty terms as it saw fit.
Justice Field also noted that when the Burlingame Treaty was amended in 1880, the Chinese government had conceded the authority of the United States to regulate immigration from China.  He also noted past precedent in treaties and international diplomatic communications between the United States and other countries, asserting that governments had the authority to regulate immigration in the national interest.  Justice Field stated that the judiciary was not the right place to appeal any violation of the terms of international treaties, but rather that this was a diplomatic matter for the governments of the respective countries to resolve.
Trump:  I can see that we’ve been putting China in its place for a long time now.  Something that surely won’t continue since I lost the election. [dejectedly] I’m a loser…   
Trish: Cheer up, Mr. Trump. There’s been a long history of excluding groups of people from immigrating to the U.S. since the Chinese Exclusion Act. Just for example: 
· in 1907, the Gentlemen’s Agreement barred the entry of Japanese and Korean nonresidents into the U.S.;
· the 1917 Immigration Act, passed over President Wilson’s veto, established a literacy test and created the “Asiatic Barred Zone,” virtually prohibiting immigration from Asia;
· In the 1920’s, immigration quotas were first established, although there was no limit on immigration from the Western Hemisphere. 
· The 1952 Immigration and Nationality Act, passed over Pres. Truman’s veto, reaffirmed the basic provisions of the national origins quota system. It abolished immigration and naturalization exclusions against Asians. 
And in 1965, the Immigration and Nationality Act set up the immigration framework that remains today (with some modifications over time).
The INA, (8 USC 1101 et seq.), [enacted in 1968], changed the way quotas were allocated; The law maintained per-country numerical limits, but it also created preference visa categories that focused on immigrants’ skills and family relationships with citizens or U.S. residents.  Immediate relatives of citizens and certain special immigrants had no numerical restrictions. 
The United States Supreme Court has never stricken down an immigration classification, even ones based on race. 
Tyler: In the 1977 decision of Faillo v. Bell, the Supreme Court stated that “in the exercise of its broad power over immigration and naturalization, Congress regularly makes rules that would be unacceptable if applied to citizens.  
Trump: Really?
Tyler: Yessir. In that case, a father sought admission for his out-of-wedlock son from the French West Indies, challenging the Immigration and Nationality Act as unconstitutional.  Under the Immigration and Nationality Act in force at the time, a parent or child of a United States citizen or lawful permanent resident had a special preference immigration status. That status did not extend to an illegitimate child seeking preference by virtue of his relationship with his biological father. It also did not extend to fathers seeking preference by virtue of an illegitimate child with United States citizenship or permanent resident status.
The Supreme Court held that the statute was not unconstitutional, again stressing the broad power of Congress over immigration and naturalization and, similar to the Ping case, the court found that it had no judicial authority to substitute its judgment for that of Congress.  The Court stated “over no conceivable subject is the legislative power of Congress more complete than it is over the admission of aliens. The power to expel or exclude aliens is a fundamental sovereign attribute exercised by the Government’s political departments largely immune from judicial control.”  The court held that the law was neither devoid of any conceivable rational purpose nor aimed at achieving a goal unrelated to the regulation of immigration.
Given that these cases we’ve been discussing are still good law, we can certainly make the argument that Muslims are dangerous and should be prohibited from immigrating to our great nation.
Trump: This is boring! How would any of this mumbo jumbo have affected my tremendous immigration proposals?
Trish: Mr. Trump, you could have implemented your scheme without Congressional approval. Under the Immigration and Nationality Act, Congress has already delegated to the president broad power to issue a proclamation indefinitely blocking the entry of any class of aliens into the U.S. No president has ever used that power in such a sweeping way, but the text provides a potential statutory basis for you to carry out your plan, had you been elected.
Note that there is no due process requirement for noncitizens seeking initial entry into United States.  In Kerry v. Din, a 2015 United States Supreme Court opinion penned by the late Justice Scalia, a majority of the Court reaffirmed its commitment to the plenary power doctrine, an extraordinarily solicitous standard in reviewing Congress’ policies about which foreigners to permit into the country. Essentially, so long as the government cites a reason that sounds legitimate on its face for barring a foreigner from entering the country, the justices will uphold it without further scrutiny.
Tyler: By way of background, the Immigration and Nationality Act provides, among other things, that an alien may not enter and permanently reside in the US without a Visa. The INA creates a special visa process for aliens sponsored by immediate relatives in the US. Under this process (which Mr. Trump, you may be familiar with from your two immigrant wives?)— 
Trump: [interjecting] Two very beautiful, very attractive wives, I might add.
Trish: Well, under the INA, the citizen-relative first files a petition on behalf of the non-resident/non-citizen, asking to have that person classified as an immediate relative. When a petition is approved, the nonreseident-noncitizen may apply for a visa by submitting certain documents and appearing at a US Embassy for an interview. The officer must ensure that the person is not inadmissible under the INA. One of the grounds for inadmissibility is for terrorist activities, which includes a long laundry list of things, some of which have defenses (such as where the alien did not have reason to know of the terrorism connection when providing material support to a terrorist organization).
Going back to the facts of the Din case, Din, a former refugee who obtained citizenship, married Berashk and filed the petition to have him classified as an immediate relative. The petition was granted, and Berashk filed a visa application. The officer informed Berashk that he was inadmissible under the general terrorism provision of the INA but offered no further information. (As Justice Breyer characterized it, this was basically the equivalent of telling someone accused of a crime simply that he was charged with breaking the law.) Berashk, as a noncitizen, nonresident, had no right of entry into the US and no cause of action (according to SCOTUS precedent); so Din (the wife) then sued in district court seeking a mandamus directing the govt to properly adjudicate her husband’s application. The district court dismissed, but the Ninth Circuit reversed, concluding that Din had a protected liberty interest in marriage that entitled her to review of the denial of her spouse’s visa, and that the Government’s position did not provide Din with the limited judicial review that she was entitled to under the Fifth Amendment’s Due Process Clause. 
However, Justice Scalia explained that Din was not deprived of life, liberty or property when the government denied Berashk admission to the U.S. Among other things, Scalia wisely pointed out that, under the Expatriation Act of 1907, any American woman who married a foreigner was required to take the nationality of her husband; thus, in the not too distant past, an American woman in Din’s position not only lacked a liberty interest that might be affected by the government’s disposition of her husband’s visa application, she also lost her own rights as a citizen upon marriage.  Scalia pointed to that as one example of why Din’s asserted liberty interest in marriage or in association with her husband was not “deeply rooted in this Nation’s history and tradition, implicit in the concept of ordered liberty.” 
Tyler: The Court added that the government did not refuse to recognize her relationship to Berashk, and of course Din remained free to live with him outside the U.S. And the U.S. government didn’t expel her from the country. To the extent that Din received any explanation at all for the government’s decision, that was more than the due process clause required. 
Trump: So you’re saying that non-citizen, non-resident Mooslims could be barred for unspecified general terrorism concerns and the Court wouldn’t likely get in my way? Wow, I had no idea that what I proposed was actually legal. Not that I cared about that. Anyway, I’m not yugely interested in this topic.  I just want to eat some steaks with my dear wife. Melania!
[SCENE 2]
Melania:  Right here, my dear. You know, I was reading in Vogue that if you had been elected, I would have been the first foreign-born First Lady since Louisa Adams [though Louisa Adams’ father was an American]. If you recall, I was born in the Socialist Federal Republic of Yugoslavia (now Slovenia); after we met at the Kit Kat Club in NY, I got my Green Card in 2001 and became a U.S. citizen five years later.  
Trump: I know, I know. I don’t care, my first wife was from Czechoslovakia. My mother was from Scotland. You’re an immigrant, so what? Though I sorta wondered, over the last year so or, why you  supported my anti-immigrant platform.
[bookmark: _GoBack]Melania: Oh, I have about 4.5 billion reasons. At least I think I do—you won’t show me your tax returns.
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