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Judge Maurer’s intro: 

· PLAY “9 to 5” Movie Video Clip (powerpoint slide)

Quote by Margaret Atwood (powerpoint slide): 

· PLAY NYPD Sting Operation Clip (powerpoint slide)

ACT I:
 
Kristen:  [to Hardley] Your assistant scheduled a meeting for us.  I thought it was business.  We were supposed to be discussing my potential future at your company.  But it was in your hotel room.  I thought that was weird, but also, hey, this is Hollywood, you are busy, and your assistant arranged the meeting. [Points at Eva]

Eva:  I did arrange the meeting.

Kristen:  You started off talking about what roles might be good for me, what sort of opportunities I should pursue. But then you excused yourself for a moment and reappeared in a robe. And you asked for a massage. 

Hardley: it’s just a massage.

Kristen: You told me about the other stars you had created. You said that I had to do it or I would remain a nobody in this town. You suggested… no, instructed, that I watch you take a shower. You said that if I accepted your sexual advances, you would boost my career.
I thought … Is this really happening? In 2015. I didn’t want to stay, but I did.

Hardley: You had a choice.

Kristen: I didn’t feel like I did.
 
Eva: I arranged a lot of meetings.

Hardley:  I’m a busy man.

Eva:  I gave credibility to your crimes.  By having me make the arrangements, it looked like business.  Not a dirty hotel room setup. 

Hardley:  I was doing business. 

Eva:  I’ve always suspected.  I thought I saw you making moves on some of the actresses.  You even used me at the start of some of the meetings, I think to make these women feel safe. 
But I was afraid of losing my job so I didn’t want to speak up.  Other people at the company seemed to know too, but no one was stopping it.  Not any of the senior management. 
But I’ve been reading the accounts in the news now.  Not just sexually harassing women, you certainly did that, but also assaulting women.  Groping and raping – forcing women to perform or receive oral sex or forcing vaginal sex. 
As of November 3, more than 40 women have come forward with their stories about you.  The NYPD is finally investigating you. Several of them are suing you or your company, including actor and model Dominque Huett, who claims you forcibly performed oral sex on her without consent in November 2010.  She is asserting that the statute of limitations should not bar her suit against the Company because she was not aware of its until last month.  More than 16 former or current employees have also come forward about the culture of complicity at your company.
You [speaking to Kristen] should go seek legal advice.  Find out if you can report this as a crime or sue civilly or both.

Kristen: Maybe I should see a lawyer.

Eva: Yeah. I think I know someone who could help you. She’s smart, graduated at the top of her class in law school, and clerked for a judge. Now she’s in a law firm.

Kristen: I’ll call her and set up a meeting.
 

ACT  IIB - [Hardly Fineman calls his attorney, Slimey McLaw]
 
Hardley: [picks up this cell phone and speed dials]

McLaw: Hello, this is Slimey McLaw.

Hardley: It’s Hardley Fineman. We need to talk.

McLaw: Before you say anything, are you alone? I want to protect your confidentiality.

Hardley: Yes…. unfortunately… I’m all alone.

McLaw: What is going on?

Hardley: Two chicks are accusing me of “sexually inappropriate conduct”, again.

McLaw: What do you mean AGAIN? Are these the women you have non-disclosure agreements with or are these new accusations?

Hardley: Does it matter!?!

McLaw: Yes it matters. I had you establish non-disclosure agreements with all your employees regarding work environment. Since your connections in Hollywood are vast, I made the scope of the NDAs broad and far reaching…no pun intended. The work environment covered general harassment and inappropriate language directed at employees. Not that I condone it, but the NDAs for your employees allowed for you to basically conduct yourself in a lewd manner. Any alleged breaches of the NDAs are required to be handled through federal binding arbitration – so we don’t have to worry about a public jury trial. We can address their claims as a breach of contract in arbitration, and make the arbitration and any settlement strictly confidential.

Hardley: Yeah, that last thing I need right now is more bad press.

McLaw:  If these women are not employees, that’s a whole different matter. So, are the women current or former employees?

Hardley: Well…one is a current employee, one is a  former employee …and …..

McLaw: What?!

Hardley: There is one actress, rather famous, that I was trying to get her to do big production. She ran out of my hotel room telling me to never touch her like that again. I tried to get her to stay, but…

McLaw: OK.OK. Let’s talk about the employees. Hardly, what are they accusing you of?

Hardley: Sexual assault.

McLaw: Sexual assault is a crime. The non-disclosure agreement cannot protect you from criminal prosecution.

Hardley: But, they are saying this happened years ago. They can’t bring criminal charges.

McLaw: Did they sign employment agreements including the non-disclosure language?

Hardley: One signed the employment agreement. The other we paid off.

McLaw:  We didn’t pay anyone off. We entered into a non-disclosure agreement!

Hardley: That’s why I love you McLaw. We paid her off and she signed the contract you drafted.

McLaw: I negotiated a settlement for my client.
Hardley: That’s right, Slimey. You’re squeaky clean.

McLaw: Well if it is the non-disclosure agreement I drafted regarding a negotiated settlement that has a liquidated damages clause and an arbitration provision. The arbitration provision will be upheld.

Hardley: Will the liquidated damages portion be upheld?

McLaw: It isn’t automatic. You would have to enforce it. You would have to file a lawsuit or a counterclaim in a civil suit against you.

Hardley: What do I need to bring a suit for liquidated damages?

McLaw: You need to prove that the non-disclosure agreement was breached, and the potential harm addressed in the liquidated damages clause has occurred. Do you know if the non-disclosure agreement has been breached?

Hardley: Yes. That’s why I am calling you. The New York Times called me for comment on the sexual assaults and my non-disclosure agreements used to hide the alleged crimes.

McLaw: Hardley! Did they say my name? Why would you bury the leed? The New York Times called you for comment!? What did you say to the New York Times?

Hardley: I said no comment.

McLaw: They specifically asked about the non-disclosure agreements?

Hardley: Multiple times.

McLaw: Did they ask about me?

Hardley: Oh yeah. They asked if the women’s rights organizations you associate with know you drafted the non-disclosure agreements regarding the claims against me, and the protective language in my employment contracts.

McLaw:……

Hardley: Slimey! Are you there?

McLaw: Hardley…what did you say?

Hardley: No comment. And I hung up. Then the women called me with their lawyer.

McLaw: Hardley, was it just the two women?

Hardley: On the call?

McLaw: Hardley, if they talked to the New York times and had signed the non-disclosure agreements, then they violated the terms of the agreements. But….

Hardley: But what!?

McLaw: Well, if the New York times is asking for comment, this story is going to break.

Hardley: So what. So I like beautiful women. Who cares?

McLaw: They are accusing you of sexual assault, and using non-disclosure agreements to hide your tracks.

Hardley: I was following attorney advice when I entered those agreements!

McLaw: Hardley, we need a strategy.

Hardley: So what do I do?

McLaw: I can contact their counsel and see if they will agree to discuss next steps. If the New York Times is calling for comment, we aren’t going to be able to keep this quiet.

Hardley: Oh everyone knows how I am. This isn’t a big deal. 

McLaw: Well I guess we can wait and see what happens. 


Act IIB [Law office]

Kelsey: Hello, thank… [Starts to begin speaking but is promptly cut off by Josh]

Josh:  Kelsey, can you go fetch the lady some coffee?
Hello, thank you for coming to my office today. I’ve asked my associate, Donovan, to join us.  I understand that you are interested in your legal options in light of sexual harassment in the workforce. 

Kristen:  Yes.

Josh:  I’m glad you came to us.  As a big picture background, let me start by saying that under ORS 659A.030, it’s unlawful for an employer to discriminate due to race, color, religion, sex, sexual orientation, national, origin, marital status, or age.   This includes discrimination based on pregnancy and childbirth as well.
Oregon’s employment discrimination statute was modeled after the federal Title VII, so courts look toward federal case law in analyzing state discrimination claims.

Kristen:  I’m not sure exactly how that applies to our situation.  Us actresses weren’t, say, denied a role because we are women, but rather, this really sleazy movie producer sexually propositioned us for roles. 

Josh:  That is still completely unacceptable in the workplace under the law.  Sexual harassment includes unwanted sexual advances, requests for sexual favors, other conduct of a sexual nature.  That’s spelled out in OAR 839-005-0030(1)(a).  It’s illegal to make sexual harassment a term or condition of employment or to make employment decisions based on accepting or rejecting unwanted sexual attention.

Donovan:  In other words, it’s illegal for this movie producer to demand sexual favors in exchange for a role in a movie.  He can’t legally condition your employment on whether or not you acquiesce to his sexual advances.

Josh:  That’s well said Donovan.  Kelsey, are you taking notes?

Josh: You may also have a claim under OAR 839-005-0030(2) under a theory of hostile work environment.  Basically, this provision makes illegal unwelcome verbal or physical conduct that is sufficiently severe or pervasive enough to create a hostile, intimidating, or offensive work environment. OAR 839-005-0010(3)(A) defines “unwelcome verbal or physical conduct” and OAR 839-005-0030(2) establishes the standard as whether a “reasonable person” in circumstances would perceive it as harassment.

Kristen: so it’s not enough that I personally felt it was bad enough? 

Donovan:  That’s not to say that you are not a reasonable person or that your feelings don’t matter, but in analyzing whether liability should attach, the courts look beyond what the plaintiff felt in case the plaintiff had unique circumstances or was uniquely sensitive.  Here, as confirmed by the media accounts we are hearing, a “reasonable person” would have found this conduct to be harassing. 

Josh:  Yes, that’s great, Donovan.  And as I mentioned earlier, Oregon looks to federal law in interpreting its statute.  A case from the 9th Circuit, Surrell v. California Water Serv. Co., states that a hostile environment claim arises when an employee is (1) subjected to verbal or physical conduct based on membership in a protected class – and here gender is one); (2) the conduct was unwelcome; and (3) the conduct was sufficiently severe or pervasive to alter the conditions of employment and create an abusive environment.

Kristen:  Does it matter if some of the conduct happened outside of the work setting? I mean, we were in a hotel room for the meeting.

Josh:  Actions outside of the work setting can create liability.  For instance, in Intelkofer v. Turnage, a Ninth Circuit case, the coworker telephoning the victim at her home was considered part of the hostile work environment.  We would also argue that casting meetings occurring in locations other than an office is part of the industry and is part of the work setting.  But if he continued to sexually harass you by calling you or at parties, we would have a good basis to include that as part of the hostile environment claim.

Kristen:  Will I get in trouble if I sue?  Won’t the company then refuse to work with me?

Kelsey:  They aren’t legally allowed to.  [Josh gives Kelsey a look of what are you doing by speaking]  The law protects whistleblowers and also prevents against retaliation.  For instance, under ORS 659A.030(2)(f), it is illegal to fire or discriminate against a person who opposes an unlawful practice, like discrimination. 

Josh: [cutting off Kelsey] The standard for retaliation claims under Oregon law and Title VII is substantially similar, as explained in the case Tomabene v. Northwest Permanente.

Kristen:  I am so pissed off.  I want to sue this jerk of a producer.  But his whole company was part of this.  They didn’t stop it from happening and actually helped his continue to be a sexual predator.  Can I sue the company too?

Josh:  The employer can be liable in certain circumstances.  Donovan, why don’t you explain this.

Donovan:  The employer can be liable if the harasser’s rank is sufficiently high, such that it’s the employer’s proxy, according to OAR 839-005-0030(3).  We have a strong case here, as the guy’s name is on the company. 
Even if his name wasn’t on the door, the employer can be liable for conduct that results in tangible employment action, like firing, not hiring, not promoting, change in schedule, compensation, or assignment, under OAR 839-005-0030(4). 
If the harassment didn’t result in a tangible employment action, the employer can still be liable if the employer should have known, or if they knew and failed to take immediate and appropriate corrective action.  From what I’ve heard, this employer actually took steps to try to conceal the harassment or even help perpetuate it. 

Kristen:  I signed a Nondisclosure Agreement – can I sue? am I even allowed to be speaking with you? 

Josh:  you can always seek legal advice.  We’ll look into the specific provisions of your NDA, but there is some movement to make sure predators can’t hide behind NDAs.  The NY Attorney General investigating whether Weinstein’s NDAs and actions were violation of civil rights or anti-discrimination laws.  In California, state senator Connie Leyva plans to introduce a bill to ban secret settlements in sexual assault, harassment and discrimination cases.

Josh:  As we move forward, there is some other potential claims we can explore.  Sexual battery, and ORS 31.725 adds punitive damages, there’s also intentional infliction of emotional distress, and negligence, particularly for the company in failing to prevent or protect this conduct.  We could also explore whether fraud or the discovery rule tolls the statute of limitations.  You might even have a worker’s compensation claim.  We ran out of time today, but Donovan will be in touch with follow up.


Act III (Part A)
 
(Meryl, Kelsey, and Donovan – Joined mid-way by Renee)
 
Post meeting, Kelsey and Donovan join Meryl in conference room.
 
Meryl: Kelsey, how was the meeting with the sexual harassment clients you brought in?
 
Kelsey: I wouldn’t know, I was making copies for most of it.
 
Donovan:  It went well. We are definitely going to represent them.
 
Meryl: you were there?
 
Donovan: Oh yeah, they are going to have me take depositions next month.
 
Kelsey: Are you kidding me? I brought those clients in and they have only assigned me to set up the depos and make notebooks.
 
Meryl: Same thing happened to me on the Smith matter, and they wrote off all my time. Missed my hours goal last year by exactly the 5 hours written off for administrative tasks.
 
Donovan: Well you guys are the only ones who know how to make the double-sided copies with the hole punch.
 
Meryl: Those copiers are sure confusing [eye roll]
 
[Meryl and Kelsey laugh ironically].
 
[Renee hears laughter, walks in]
 
Renee: you guys sound like you’re having fun.
 
Kelsey: we are just talking about those confusing copiers.
 
Renee: What do you mean?
 
Kelsey: oh nothing.
 
Meryl: We are just frustrated about consistently being assigned non-billable work while our similarly experienced counterparts are asked to take on more substantive challenges.
 
Renee: oh that can happen, it will even out.
 
Kelsey: Oh is Creepy Kevin going to start making comments about Donovan and his outfits too?
 
Renee: What did he say now?
 
Kelsey: this is the second time this week he told me that my outfit was [air quotes] “very flattering for my figure”
 
Long pause
 
Meryl: Ew.
 
Renee: He is just trying to be nice. He compliments my outfits all the time.
 
Meryl: still ew.
 
Kelsey: I don’t want to come off as complaining or whining, but this unequal treatment is starting to impact my work performance. I missed out on my hours bonus this year because Kevin thinks I can only make binders but Donovan can be trusted to take depositions and attend client lunches.
 
Meryl:  We can joke about it fine, but the last two clients that Kelsey and I brought in were also taken over and we received no work from those clients or any credit for bringing them in.  I know that you can’t always work on the cases you bring in, but I’ll never make partner this way.  Donovan, how’s that bonus?
 
Donovan: It’s great.[Big grin] I’m going to Hawaii in December.
 
Renee:  Well, thanks girls for your feedback. Just try and get through it, we all dealt with this kind of stuff coming up. Your time will come. I can try to talk to some of the other partners about our compensation structure.
 
 
[Renee runs off in horror to tell Chris what she just heard]
 

Act III (Part B) 

The Scene:  C’s office; C working on his laptop.  R walks in . . .

R:    	We have to talk about Kevin.

C:    	Kevin?         	Hasn’t the statute of limitations expired?

R:    	 I’m not talking about that. 

C:    	Is it the firm Grab-Ask policy? Again?  . . .  It says right here in the Manual [opens binder with Firm Handbook]

R:    	Not THAT problem again.  I think.  Besides, none of our current associates know about those issues.  Everyone involved quit.  And Kevin has improved over the years.  He was an angry, unhappy and frustrated man who was not able to control his emotions or his hands.  Now he’s just greedy and unaware.

C:    	That sets him apart from the rest of us.  Did you ask them to be sure?  Have we ruled out harassment?

R:    	No.

C:    	Good lawyering.  Do we need to check Kevin’s computer again?  I keep all the passwords over here . . .

R:    	No.  Different issue.  And sorry to interrupt your work, by the way.

C:    	No worries, I was shopping.  Does this suit make me look fat?  Where were we?

R:    	I was just chatting with * and *.   Kevin hasn’t reformed like we wanted him to.  He’s been giving the good assignments to Donovan and asking the women to make copies and assemble binders. 

C:    	He says those are associate tasks.

R:    	  These women are smart and resourceful.  That’s why we hired them.  Do you know how demeaning that is?  And what a waste of their time?

C:    	I absolutely do not know.  This never happened to me. 

R:    	Do we have to give Kevin “the talk” again?  It’s your turn.

C:    	  It was my turn last time.  But if he’s not harassing anyone, this is a problem because??

R:    	The problem is economic disparity, discrimination and perpetuating the national problem of unequal pay for women in this country. The Women’s foundation of Oregon recently released a report finding that there is a wage gap in Oregon just like nationally between what man make versus what women make. For every dollar a man makes, women make 83 cents. It is worse if you are a woman of color. You then make anywhere from 53 cents to 79 cents. Basically, women make less for doing the same work as men. This doesn’t change when you look at women who have professional degrees like lawyers. They make $25,000 on average less a year than men in professional positions. I am really concerned that Kevin‘s behavior is contributing to this problem and we can’t just sit by and do nothing. We must do something.

C:    	Must we?  Won’t they start families and leave anyway, like the others?  Seems like all the others have and then we just start over . . .

R:    	 Not funny.  The 80’s don’t want their law firm back.

C:    	Bygones.  Remind me, why do we work here?

R:    	Money?  Fun?

C:    	This isn’t fun.  Let’s focus on money.

R:    	I’ve read the secret financial reports.

C:    	Remind me why they’re secret.

R:    	So the associates don’t know how much money we make.

C:    	That is a worrisome thought.  They’re good at math.

R:    	Kevin is writing off a lot of the time female associates are billing to his document and binder tasks.  He also stole the origination of the Hardly Fineman case from _______.  She brought that into the firm.

C:    	Could be a problem.  This affects their compensation.

R:    	It does.  All the associates have the same salary but we look at responsibility and write-offs for our discretionary bonus.

C:    	And Donovan gets all the high-value work and a much bigger bonus.

R:    	Exactly.  Do you need a refresher in wage and hour law?

C:    	That’s your specialty.  Well, aside from the legal implications, we ought to take a look at our business.  It’s money that matters.  This is America.

R:    	Other firms pay differently.  Some pay everyone the same and share the wealth.

C:    	Egad, that’s communism.

R:    	You go to all those meetings with bar organizations, what have you learned?

C:    	I’ve learned that, like a lot of firms out there, we have a large origination component in our partner compensation.  Kevin sits back and has others do his work, then he takes most of the credit.

R:    	Let’s ask ourselves what incentives are we creating and why are we surprised when people act consistently with them. 

C:    	Or why they game the system.  Kevin is a wily devil.

R:    	Our system is sort of neutral in theory but not in practice.  Need I remind you about what is said in our compensation meetings?

C:    	As a beneficiary of that system, I insist you not go there.  I’ve been quite successful at understating my cost and overstating my value.  Ok, maybe we should be more formula-based with associates.  Let’s set their billables at a low level, basically a show-up-every-day number, and bonus them above that.

R:    	How many hours?  2000?

C:    	Now who’s living in the 1980’s?  I know one firm with a 1600 billable requirement and then they get a percentage of the take above that.  Add on say, 10% for origination.  If we did that Donovan would be our lowest-paid associate.  He’s pretty nine to five.

R:    	But that doesn’t solve our problem with overpaying Kevin.  Especially when he’s stealing origination from our female associates.  We base 75% of our compensation on origination, so he’s always on the lookout to steal a file or overstaff his cases.

C:    	Then let’s reverse the field.  Tilt the compensation 75% to individual production so he has to actually work.

R:    	My husband’s firm meets at the beginning of the year and just agrees on what they’re going to get paid.  Then they somehow earn enough to do it.  Would that work here?

C:    	Unlikely, and that doesn’t fully solve the Kevin problem.  He’d still assign non-productive tasks to the women.

R:    	Whatever we do, let’s start subtracting write-offs from partner’s origination.  Kevin won’t like that.

C:    	By the way, do the associates even grasp these comp issues?  With all those student loans all they want is more money and they don’t really care how it gets to them.

R:    	They should because they’ll be making these decisions sooner than they think, either here or somewhere else.  


END OF PRESENTATION



Open it up for discussion 



