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1. "Water law" falls under the category of natural resource laws, not environmental laws. 
a. Water law as a term of art refers to the law pertaining to water allocation and 

quantity.  Who gets to use water? Where, when and how, and more importantly 
how much? 

b. Water law does not refer to the laws regulating water pollution or quality or the 
laws regulating management of water-dependent species.   

2. Water law came first, before environmental law. 
a. Water was viewed as a resource to be divided up and used, long before it was 

viewed as pollution to be cleaned up, or habitat to be protected.  
3. Western water law is a product of history and geography.  

a. Part of that history is what I just mentioned, but there's more to it than that: 
i. Settlement of eastern US: riparianism 

ii. Westward expansion: prior appropriation 
4. Oregon water law is a hybrid of riparianism and prior appropriation. 
5. Oregon's Water Code was adopted in 1909. 

a. 60-70 years after the beginning of migration on the Oregon Trail. 
b. 50 years after Oregon became a state. 
c. stopped new riparian rights; adopted PA going forward 
d. provided adjudication process to sort out pre-code rights 

6. In spite of several significant additions, the basic framework remains the same: prior 
appropriation doctrine. 

a. Permit, followed by certificate 
b. First in time, first in right 
c. Use it or lose it  
d. Beneficial use without waste (waste is defined by custom) 
e. Regulation and enforcement by watermasters 
f. Other elements of water right, in addition to priority date, are also specified 

i. source 
ii. point of diversion 

iii. amount 
iv. type of use 
v. place of use (appurtenancy) 

g. Changes require approval/ no injury review 
7. Water rights are a species of property right 



a. usufructuary right 
b. defeasible subject to condition subsequent 

8. overlay of federal reserved rights 
9. overlay of federal environmental laws  
10. Western water law generally—and Oregon water law specifically—was not designed to 

provide sustainable use of water resources, but instead were designed to "settle the 
west," promote economic development, and allocate a scarce resource among 
consumptive uses.   
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 Law of water allocation
◦ Who gets to use water, for what purpose, where, 

when, and how much?
◦ What if there’s not enough for everybody?

 Three most important points
◦ Water Law is primarily state law
◦ Water quantity and water quality laws are bifurcated
◦ Two different systems of state law—east and west



 Why?
◦ Bifurcation between quantity and quality?
◦ State law?

 Product of history and geography
◦ Water was considered property to be divided up 

long before it was viewed as a polluted resource to 
be cleaned up
◦ Property rights have traditionally been governed by 

state law



 English settlers/English common law
◦ England in 17th and 18th centuries



 Every riparian has an equal and correlative right 
to the reasonable use of water on riparian land.

 Who? Riparians
 For what?   “Natural” uses
 Where? On riparian land
 When? Whenever
 How much?  Maintain natural flow
 What if not enough?  Pro rata reduction
 Share and share alike
 Limitations?



 Water power and industrialization
 From natural flow to reasonable use



 Westward expansion of settlement

◦ 100th Meridian
◦ Public domain



 The first person to appropriate water and 
apply it to a beneficial use has the best right.

 Who? Anyone 
 For what?   Beneficial use
 Where? Anywhere*
 When? In order of seniority
 How much?   As much as you need*
 If not enough?  Cut back in order of seniority
 First in time, first in right; use it or lose it.
 Limitations?



 When a resource is plentiful, rules of 
allocation tend to be muddy.

 When a resource is scarce, rules of allocation 
tend to be more crystalline. 

 (Carol Rose, Crystals and Mud in Property 
Law, 1988)



 Law is to guide behavior and settle disputes
 The useful is the good!
◦ Accommodation of industrialization
◦ Adaptation to aridity & public lands
◦ Both doctrines promoted settlement

and development as needed in 
their different times and places 

 Concepts of utility change over
time



TX

“pure” riparian, “pure” prior appropriation, and hybrid
(actual and sequential)

*

*
*



1.  Pacific Northwest/Columbia
2.  California
3.  Great Basin
4.  Lower Colorado River Basin
5.  Upper Colorado River Basin
6.  Rio Grande River Basin
7.  Texas Gulf Coast Basin
8.  Arkansas-White-Red Basin
9.  Lower Mississippi River 
10. Missouri River Basin
11. Souris-Red-Rainy Basin
12. Upper Mississippi Basin
13. Great Lakes Basin
14. Tennessee River Basin
15. Ohio River Basin
16. South Atlantic-Gulf Basin
17. Mid-Atlantic Basin
18. New England
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 Changes in the law to adapt to natural reality, 
while living within historical and political 
realities.
◦ Interstate compacts
 Also Supreme Court original jurisdiction, federal 

allocation
◦ Federal water development projects
◦ Federal reserved water rights
◦ Instream flow protections and restorations
◦ Water markets

 Uneasy tension between environmental 
overlays and property underlayment.



 Tragedy of the commons 
◦ Overuse and destruction

 Responses?
◦ Create private property rights/market
◦ Government ownership/permits
◦ Community control
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